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       Assessee(s) by : Shri A.C. Shah, A.R. 

Revenue by   : Shri K.Madhusudan, Sr. D.R. 

 

 

O R D E R 

  
PER BENCH : 

  

In all there are 8 appeals of the Revenue arising from the 

orders of CIT(A)-VII, Ahmedabad all identically dated 23-09-2009. 

Since the respondent assessees are the co-owners of the property 

in question therefore, the facts are similar hence to be decided by 

this common order.  Parties appearing before us have informed that 

the case of Shri Chandrakant R. Patel is the lead case therefore, we 

shall discuss the facts of this case which shall ipso-facto apply in all 

other cases; grounds raised are as under:- 

1.   The Ld. CIT(A) erred in law and on facts in holding 

that section 55A is applicable only in cases covered by 

sub-section 45(1A), 45(2) and 45(A) of the I.T. Act., 

Section 55A(b) empowers assessing officer to refer  ‘any 

other case’ if he is of the opinion that fair market value 

of assets exceeds the value shown having regards to the 

fact and circumstances of the case. 

  

2. The Ld. CIT(A) erred in law in not disposing the appeal 

on facts and merits of the case by questioning the 

reference made to the DVO u/s.55A of the I.T. Act. 
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3. The Ld. CIT(A) erred in law and on facts in deleting the 

addition of Rs.62,34,459/- made by the Assessing 

Officer. 

 

A. Facts in Brief 

 

2. During the course of assessment proceedings it was noticed by 

the Assessing Officer that the assessee had shown long term capital 

gain on sale of land situated at Vejalpur.  In respect of the Two plots 

bearing numbers 181/1 & 161/1 situated at T. P. Scheme, Vejalpur  

there was a common sale deed executed along with other co-owners. 

Assessee’s share in the sale price was at Rs.10,47,19,391/- and the 

capital gain was shown at Rs.10,32,32,367/-. The A.O. has observed 

“considering the area of property etc., the same was referred to 

the Departmental Valuation Unit i.e. DVO.”  A valuation report 

was obtained dated 26-12-2008 according to which the valuation 

was made at Rs. 66,13,74,000/-. As against that the total 

consideration in respect of both the plots as shown by the assessee 

was at Rs.61,52,16,350/-.  A copy of the Valuation Report was 

forwarded to the assessee along with the show cause notice 

suggesting to re-compute the long term capital gain accordingly.  

Assessee has furnished certain submissions as produced by the A.O. 

as under :- 

  

“1. The valuation officer had cited on 18/10/2004 before 13 

months which was valued at Rs.22800/-.  This means after 13 

months the rate per meter could never be increased from 

Rs.22,800 to Rs.45,000/-. 

Download Source- www.taxguru.in



 

                       ITA Nos.3139 and 3132-3138/Ahd/2009  

Asst.Years – 2006-07 

- 4 - 
 

 

 

2. The assessee has shown rate of selling price Rs.41860/- per 

meter i.e. the rate consideration.  All the expenses are borned 

by purchaser.  If these expenses are considered i.e. stamp duty, 

transfer fee, reg. fee etc. it contra value for Rs.2000/- per meter 

and thus sale value is as good as Rs.43860/-. 

 

3. The sale price of both land property is taken at Rs.45000/- and 

survey No.996 of land is not on the main cross road. 

 

4. Price is also the highest in the period.  Also assessee is also not 

interested  in taking black money as all the consideration 

amount is invested in Bonds for exemption from Capital Gain. 

 

5. Till date there is no objection from stamp duty department. 

 

6. The valuation officer should value the property before 36 

months.”  

 

2.1. However, the A.O. was not convinced and it was held that the 

Valuation Officer had given the Valuation report on the basis of the 

information collected and he had no alternative but to proceed as per 

the Valuation report to determine the capital gain. The relevant 

computation of the capital gain is as follows:- 

  

 “Income under the head LTCG from the Land 

 

 Square Meters Sold  :     2501.67 meters  

 Value per meter   :     Rs.45,000/- 

  Total Valuation   :     Rs.11,25,75,150/-  

            (2501.67 x 45,000) 

 Less Cost of land 
 

Value as on 01/04/1981  :    Rs.250/- per meter as per 

valuation Report 

 Cost Index value of 2501.67 meter Rs.31,08,324/- 
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 Long term capital gain 

 
 Value as per valuation report  :     Rs.11,25,75,150/- 

 Less : 

 

 Cost Index value of 2501.67 meter :     Rs.     31,08,324/- 

 Difference that is long term capital       Rs.10,94,66,826/- 

 gain 

 

 Less : 

 Exemption on investment in the  

 Notified Three year bonds (Section  

 54EC)      :     Rs.10,32,32,367/- 

Taxable LTCG from land         Rs.     62,34,459/- 

 

Total income assessed included LTCG      Rs.     68,13,885/- 

(Agricultural income Rs.5,000/- 

For rate purpose)” 

 

B.   Observation of First Appellate Authority :- 

3. The matter was carried before the First Appellate Authority.  

The Ld. CIT(A) had made the opening remarks vide para-2 of the 

judgment that the two plots have been sold and the assessee 

happened to be one of the co-owners of the property. He had 

affirmed that the ‘jantri rate’ adopted by ‘stamp duty authority’ was 

at Rs.4,500/- and Rs.7,000/- per sq. mtr. for plot No.161/1 and 181/1 

respectively. The Ld. CIT (A) has mentioned that as against that the 

sale consideration shown by the assessee was at Rs. 41,860/- per 

sq. mtr. Thereafter, the Ld.CIT (A) has mentioned that the matter 

was referred before the DVO who has worked out the “fair market 

value “at Rs.45,000/- per sq. mtr.  Before Ld. CIT (A) assessee 

has furnished written submissions and in those submissions firstly it 
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was contested that there was no scope for invocation of the 

provision of Sec.50C of the I.T. Act.  In the said written submission 

it was contested that the reference to DVO u/s. 50C (2) was illegal. 

In the said written submission a second point has also been raised 

that there was no possibility of any addition on the basis of the 

DVO’s report because of the reason that the difference between the 

valuation made by the DVO and the sale consideration as per the 

assessee was less than 15% therefore, as per rule 111AA the 

conditions for reference to Valuation Officer was not satisfied.  

Third point raised by the assessee was in connection to section 

50C(3) for the proposition that the ‘jantri rate’ has to be followed 

and to be considered as full value of consideration.  It was also 

demonstrated before Ld.CIT(A) that the difference between the rate 

adopted by the DVO and the sale price as mentioned in the sale deed 

was actually less than 7%, computed as under:- 

  

“5.2.  The difference between the rate adopted by DVO and the 

sale price is actually less than 7% and therefore the question of 

any addition does not arise as can be seen from below :- 

 

 F.P. No.181/ & F.P. No.161/1 

 

 Value as per DVO report   Rs.45,000/- per Sq.mtr. 

 Less : 15% thereof    Rs.6,750/- 

       Rs.38,250/- 

 Sale price as per Sale Deed  Rs.41,860 

 

From the above, it may please be seen that after deducting 15% it 

comes to only Rs.38,250/- whereas the deed is for Rs.41,860/-.  In 

fact, the difference is Rs.45,000 – Rs.41,860  = Rs.3,140 which is 

hardly 7% therefore the question of any addition does not arise.” 
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4. Before Ld.CIT (A) it was also contested that Section 52 has 

been omitted which was in respect of under-statement of 

consideration for transfer of property.   On merits as well it was 

contested that the comparable instances have not been appreciated 

by the DVO. The description was as follows:- 

  

“7.   It may please further be noted that the buyer have( haks-

sic) purchased three adjoining plots.  Two plots bearing 

S.No.181/1 and 161/1 are sold @ Rs.41,850/- per sq.mtr 

whereas the third plot bearing Jodhpur S.No.332 TPS No. 6 

F.P.No.160/1 is sold @ Rs.7,889/- per sq.mtr.  There is 

accepted by the Department.” 

 …… 

 …… 

 ….. 

 

“The DVO report may please be referred (Page No.70).  The 

DVO has cited the sale instances on that page.  The highest 

sale instance is for Rs.23,200/- which is auctioned by AUDA 

on 08/01/2004.   The another instance of auction by AUDA is 

for Rs.22,800/- on 18/10/2004.  The estimates the price at 

Rs.45,000/- per sq.mtr.  There cannot be double rise in one 

year.  The DVO does not give any reasons for estimating at 

Rs.45,000/- therefore the DVO’s estimate is on very high 

side.”  

 

5. A query has also been raised that whether AO can made 

reference u/s. 55A by Ld. CIT(A). In this regard it was explained 

from the side of the assessee that in case of a  transfer taking place 

w.e.f.  1-4-2003 by insertion of section 50C by Finance Act, 2002 
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from A.Y. 2003-04, then only Section 50C is the governing section 

and that was  to be applied. It has also been argued that after the 

insertion of section 50C the applicability of section 55A had 

become redundant. Alternatively, it was contested that section 55A 

can be applied if the difference is more than the percentage 

prescribed under Rule 111AA.   It was reiterated that if a reference 

is made u/s. 55A and a Valuation report is obtained by the AO, even 

then the value cannot be substituted because of the omission of 

section 52 from the I.T. Act, w.e.f. 1-4-1998 (Finance Act,1987). 

Few case laws cited were in the case of Jitendra Mohan Saxena vs. 

ITO reported at  305 ITR 62 (AT)[Lucknow] and in the case of 

Punjab Poly Jute Corporation vs. ACIT reported at 313 ITR 178 

(AT)[Amritsar]. 

  

5.1.          Ld.CIT (A) has analyzed those three sections of the I.T. 

Act as quoted before him. As per his observations a reference to 

DVO can be made either u/s. 142A, or u/s. 55A or u/s. 50C of 

I.T. Act.  He has discussed one by one all these three sections which 

we shall take up herein below. In short the Ld.CIT (A) has opined 

that section 142A has limited scope for reference to Valuation cell 

i.e. for the purpose of estimating an investment as prescribed u/s. 69 

and 69B.  Next, section 55A is in respect of ascertaining the fair 

market value for the purpose of determining the cost of acquisition 

u/s. 55(2)(b) of I.T. Act. Then he has discussed section 50C of I.T. 

Act and opined that reference is possible when sale consideration is 
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less than the stamp duty fixed by “Stamp Valuation Authority.”  By 

placing reliance on the cited precedents, he has held that the AO’s 

action of referring the matter to DVO for substituting the sale 

consideration was not legally sustainable.  He has also opined that 

since the sale consideration as disclosed by the assessee being 

higher than the stamp value therefore, the A.O. was not lawfully 

permitted to substitute the consideration for the purpose of 

computation of capital gain. In the result, the addition was deleted. 

Being aggrieved now the Revenue is before us. 

 

C.  Revenue’s Argument :- 

 

6. From the side of the Revenue Ld. Sr. D. R. Mr. K. 

Madhusudan has argued at some length and vehemently opposed the 

view taken by Ld. CIT (A).  His first limb of argument was that 

the AO had not at all made any addition by invoking the provisions 

of section 50C of I.T. Act. He has referred the assessment order and 

pointed out that there was no mention altogether of stamp duty 

valuation or the invocation of section 50C of I.T. Act.  He has drawn 

our attention on the wordings of AO, “begin considering the area of 

property etc., the same was referred to the Departmental Valuation 

Unit i.e. DVO” . In the light of the said remark of the A.O., Mr. 

Madhusudan ( DR)  has argued that the reference was made to DOV 

u/s. 55A of I.T. Act; more particularly after considering sub-clause 

(ii) of clause (b) of section 55A of I.T. Act.  He has explained his 
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point of view that this provision has prescribed that having regard to 

the nature of the asset and other relevant circumstances, if it is 

necessary so to do with a view to ascertain the fair market value of 

the capital asset for the purposes of this chapter, the A.O. may refer 

the valuation of capital asset to a valuation officer.  The AO had 

thought it proper, considering the nature of asset and the 

circumstances of the case, to make the reference to DVO which was 

wrongly held illegal by Ld. CIT(A).  His second limb of argument 

was that Ld. CIT (A) had decided the appeal under wrong 

presumption that the A.O. had made the assessment considering the 

provisions of section 50C of I.T. Act.  The order of Ld. CIT (A) was 

erroneous because the A.O. has not at all discussed the provisions of 

section 50C of I.T. Act, nor he had referred for valuation u/s. 50C 

(2) of I.T. Act, pleaded by Ld. D.R.  The Ld. D.R. has also placed 

before us a short submission in writing, relevant paras reproduced: 

  

 “2. It may be noted here that, reference to DVO can be 

made under sections 142A, 55A and 50C for the purposes and 

assessment under the sections mentioned therein.  Here in this 

case the Assessing Officer made reference under section 55A 

‘considering the area of the property etc’ as clearly 

mentioned in first para on page 2 of the assessment order.  It 

is not the case of the AO  to make an assessment under section 

50C, if it was so, he would have mentioned the section 50C or 

the juntry rates in the order.  Therefore the assumption of the 

CIT(A) that the assessment was under s.50C and the 

consequential order so, is incorrect and erroneous. 
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3.   Section 55A is a comprehensive section for making a 

reference to DVO for the purpose of working of ‘cap0ital 

gains’ under the chapter IV-E (after omitting erstwhile section 

52) and the AO  can make a reference as provided in that 

section.  In this case AO's  reference is under clause (ii) of 

55A(b).  Further, section 50Cis only limited to ‘certain cases’  

as the title goes, where the AO wants to apply ‘junry rates’ of 

stamp valuation authority and make assessment.  The 

reference3 that the AO  can make to DVO under 50C is 

limited to special circumstances where the ‘assessee claims 

that the juntry rate exceeds the fair market rate’ as may be 

seen from the wording of sub section (2) of section 50C.  

There was no such claim by the assessee before the AO  in this 

case and there was no reference under this section in this 

case.  Actually it is the AO's case to make a reference under 

section 55A(b)(ii) as mentioned in the order.”   

 

7. Ld. D.R. has therefore, emphasized that since the first 

appellate authority has wrongly assumed that the provisions of 

section 50C were the basis of assessment, therefore, ground raised 

before this Tribunal are that the Ld. CIT(A) has wrongly held 

DVO’s report as illegal by Ld.CIT (A).  He has also supported  

ground No.1 of the Revenue that the provisions of section 55A 

(b)(ii) empowers the A.O. to make a reference to DVO in respect of 

“any other case” not covered by other provisions of the Act. 

Therefore, section 55A empowers the A.O. to make a reference to 

DVO to ascertain the fair market value of the capital asset in respect 

of determination of capital gain as prescribed under chapter IV –E 

of I.T. Act.  An interesting argument has also been raised by Mr. 

Madhusudan that even after the omission of section 52 of I.T. Act 

w.e.f. 1-4-1988 the powers of reference to DVO by the A.O. in 
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respect of a transfer, where in his opinion, there is under-statement 

of consideration,  has not been curtailed because of the insertion of 

clause (b) in Section 55A as per the statute.  He has elaborated that 

in-spite of the fact that there are two other sections under which a 

reference can be made to DVO as per section 142A and section 50C 

of I. T. Act, but those sections are  meant for specific purpose but 

55A(b) is wider in its scope to determine fair market value of a 

capital asset, if it is under-stated by the assessee. 

 

D.  Assessee’s Arguments :- 

  8. From the side of the respondent-assessee Ld. A.R. Mr.A.C. 

Shah  is equally vehement in opposing the arguments of Ld. D.R.   

His opening remark was that though the A.O. has not specifically 

mentioned section 50C of I. T. Act, but likewise he has not even 

mentioned section 55A of I. T. Act. in the body of assessment order. 

Mr. Shah has also argued that the scope of reference to DVO in 

either of three sections is limited and the statute has prescribed a 

limited purpose for which a reference can be made to DVO. The Ld. 

A.R. has also remarked that considering the difficulty of the tax 

payers and the hardship experienced due to the arbitrary powers 

given by section 52 of I., T. Act, the same was deleted by the 

Hon’ble Parliament.  Ld. A.R. has also pointed out that section 55A  

only speaks about ‘fair market value’ but on the other hand section 

48, i.e. mode of computation of capital gain’,  speaks about “full 

value of the consideration”. Therefore, even this argument of Ld. 
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D.R. must not be accepted because even vide section 55A  the A.O. 

is not empowered to compute the capital gain by substituting the 

consideration amount.  He has also emphasized that Ld.C.IT(A) has 

correctly held that the ‘jantri rate’ were lower than the rate on which 

the sale deed was executed therefore, even the provisions of section 

50C were not applicable.  The Ld. A.R. has further submitted that 

even on merits the Valuation Report was incorrect because the 

comparable instances of an adjacent plot of land was ignored by the 

DVO.  A copy of the Valuation Report has also been placed to 

demonstrate that an arbitrary rate of Rs.45,000/- was applied by the 

DVO without considering the material evidence given by the 

assessee. The fair market value as determined by the DVO was 

neither reasonable nor fair considering the prevailing market 

situation of that time. Case laws cited were in the case of  CIT vs. 

Smt. Nilofer I. Singh reported at 309 ITR 233(Del.), in the case of  

Dev Kumar  Jain vs. ITO reported at 309 ITR 240(Del) and in the 

case of CIT vs. Umedbhai International P.Ltd. reported at 330 ITR 

506 (Cal.) 

 

       E – CONCLUSION :- 

 

9. We have heard both the sides at some length and also 

carefully perused the orders of the authorities below in the light of 

short compilation filed before us as also the case laws cited.  A 

question has time and again cropped up before us being raised from 
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the side of the Revenue that what are the implications of deletion of 

section 52 from I. T. Act.  From the side of the Revenue, it has 

always been challenged, that too fervently, that in case of under-

statement of consideration whether the A.O. is powerless in not 

substituting the sale consideration for the purpose of computation of 

capital gain.  In addition to this basic apprehension as also 

contention, as far as this appeal is concerned, few other points on 

merits have also been contested before us. We shall first take up the 

legal aspect as strongly contested before us by both the sides.   

 

9.1.      Section 52  of the Act was an empowering section through 

which the ITO had been enshrined with the powers to substitute the 

amount of consideration by the fair market value in respect of 

transfer of a capital asset if in his opinion the consideration for such 

transfer was under-stated.  It was very wide and effective section 

through which the A.O. used to make reference to DVO to ascertain 

the fair market value of the property.  This section was considered to 

be arbitrary in nature, hence it was omitted from the statute by the 

Finance Act, 1987  w. e. f. 1-4-1988.   In the wisdom of Hon’ble 

Parliament if a section is no more in the statute then naturally the 

intention of the constitutional body has to be followed and 

respected.  It is worth to mention that section 52, as it stood before 

its omission, has used two phraseology, one was “fair market 

value” and the other was  “full value of consideration”. In that 

section it was very much clear that where a person transfer a capital 
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asset with the object to avoid or reduce the liability u/s. 45 then the 

full value of consideration for the transfer shall be substituted by the 

Fair market value of the capital asset as determined by the A.O.  

After its deletion, there is no such wordings in any of the sections 

relevant for the said purpose.  We shall take up right now 

hereinbelow those applicable provisions, through which the fair 

market value can take place the full value of the consideration. The 

reason for this discussion is the apprehension expressed by Ld. D.R. 

Mr. Madhusudan but his apprehension cannot be answered  by this 

forum and  we have to confine ourselves within the ambits of the 

provisions of the I. T. Act as applicable on the present facts and 

circumstances of this case. 

9.2)    Now, we shall deal with the provisions of section 55A of the 

I. T. Act, as contested by Mr. Madhusudan before us.  The language 

of the section reads as follows:- 

 

 
 Section 55A. 

 

"With a view to ascertaining the fair market value of a capital asset 

for the purposes of this Chapter, the Assessing Officer may refer the 

valuation of capital asset to a Valuation Officer-  

 

(a) in a case where the value of the asset as claimed by the assessee is 

in accordance with the estimate made by a registered valuer, if the 

Assessing Officer is of opinion that the value so claimed is less 

than its fair market value ;  

(b)  in any other case, if the Assessing Officer is of opinion :  

 

(i) that the fair market value of the asset exceeds the value 

of the assets as claimed by the  assessee by more than 
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such percentage of the value of the asset as so claimed or 

by more than such amount as may be prescribed in this 

behalf; or  

(ii) that having regard to the nature of the asset and other 

relevant circumstances, it is necessary so to do,  

 

and where any such reference is made, the provisions of sub-

sections (2), (3), (4), (5), and (6) of section 16A, clauses (ha) 

and (i) of sub-section (3A) and (4) of section 23, sub-section (5) 

of section 24, section 34AA, section 35 and section 37 of the 

Wealth-tax Act, 1957 (27 of 1957), shall with the necessary 

modifications, apply in relation to such reference as they apply 

in relation to a reference made by the Assessing Officer under 

sub-section (1) of section 16A of that Act.  

 

Explanation.—In this section, "Valuation Officer" has the same 

meaning, as in clause (r) of section 2 of the Wealth-tax Act, 

1957 (27 of 1957)." 

 

10. This section is meant only to ascertain the “fair market value 

of a capital asset”.  This section is operative on Chapter IV of I. T. 

Act, i.e. for the purpose of computation of capital gains.  Charging 

section for  Capital gain is section 45 which prescribes that any 

profits and gains shall be chargeable to Income-tax under the head 

capital gains for the purpose of section 48. For the purposes of 

section 48, whatsoever, either value of any money or the fair 

market value of the asset on the date of such receipt shall be 

deemed to be full value of the consideration received or accruing 

as a result of transfer of such asset. However, section 48 prescribed 

that for the purposes of the computation of capital gain the full value 

of consideration, has to be taken into account. This section does not 
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refer the fair market value for the purposes of charging capital gain. 

For the sake of ready reference relevant portion is reproduced …. 

 

Section 48 

Mode of computation. The income chargeable under the head "Capital gains" 

shall be computed, by deducting from the full value of the consideration received or 

accruing as a result of the transfer of the capital asset the following amounts,          

namely :—  

 

(i) expenditure incurred wholly and exclusively in connection with such 

transfer;  

(ii) the cost of acquisition of the asset and the cost of any improvement 

thereto:  

 

 

11.  In this context the Ld., A.R. Mr. Shah has further explained 

that in section 45 at some places the term “fair market value” has 

been mentioned for e.g. section 45 (4) of I. T. Act, but that mention 

is for the specific purpose of determining the value of distribution of 

capital asset on the dissolution of a firm. Then he has quoted section 

45 (2) which is with a specific purpose of transfer by way of 

conversion of a personal capital asset into the stock in trade. Mr. 

Shah has also pointed out that in section 45(1A), as well, there is a 

mention of fair market value but it is in respect of profits and gains 

to be received from an insurer on account of damage or destruction 

due to natural calamity, flood, earthquake etc.,  On the basis of these 

arguments a conclusion can be drawn that since the language in 

section 55A do not refer “value of consideration’ but only used 

the wordings ‘fair market value’ then its applicability for the 

purpose of reference to a valuation officer has to be exercised 
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within that limited area, so the scope is also confined to determine 

the fair market value of a capital asset only.  The outcome of this 

discussion thus, leads to a conclusion that even if the AO has 

called for a report  to determine the fair market value of a 

capital asset but considering the language of section 48 of the I. 

T. Act, the same cannot be substitute the “full value of the 

consideration”.  In fact, this issue had come up before the Hon’ble 

Delhi High Court in the case of CIT vs. Smt. Nilefer I. Singh 

reported at 309 ITR 233 (Del), wherein it was dealt with  in the 

following manner:- 

“When a sale of property takes place, the capital gains arising 

out of such a transfer has to be computed by taking into 

account the full value of the consideration received or 

accruing as a result of such transfer.  From the full value of 

the consideration, the amount of expenditure incurred wholly 

and exclusively in connection with such transfer as also the 

cost of acquisition of the asset and the cost of any 

improvement thereto have to be deducted.  The expression 

“full value of consideration” cannot be construed as having 

reference to the market value of the asset transferred but only 

means the full value of consideration received by the 

transferor in exchange of the capital asset transferred by him.   

In the case of a sale the full value of consideration is the full 

sale price actually paid.   “Full value” means the whole price 

without any deduction, whatsoever, and it cannot refer to the 

adequacy or inadequacy of the price bargained for.  Nor does 

it have any necessary reference to the market value of the 

capital asset which is the subject matter of the transfer.  The 

full value of consideration does not have any reference to the 

market value but only to the consideration referred to in the 

sale deeds as the sale price of the assets which have been 

transferred. 
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The reference to a Valuation Officer under section 55A is for 

the object of ascertaining the fair market value of a capital 

asset.  It is only when the Assessing Officer is required to 

ascertain the fair market value of a capital asset in such cases 

as covered by section 45(4) or section 45(1A) that the 

provisions of section 55A can be invoked.” 

….. 

…… 

“Held, dismissing the appeal, that the full value of the 

consideration was the sale price of the two properties sold by 

the assessee.  In such a case, there was no necessity for 

computing the fair market value.  Thus, the Assessing Officer 

could not have referred the matter to the Valuation Officers.” 

 

12. On careful reading of the above judgement of Hon’ble  Delhi 

High Court  it emerges that the area of operation of Section 55A of 

the Act is “to ascertain the fair market value of a capital asset”.  

Since section 48 of the Act through which  capital gain is computed  

prescribe to compute the gain on the “full value of the consideration 

received or accruing as a result of the transfer”.  Therefore, section 

55A cannot give any assistance to compute the capital gain u/s.48 of 

the I.T. Act.  In our humble understanding the expression “ full 

value of consideration”( Sec. 48 ) does not have the same 

meaning and can not be used in place of “ fair market value” 

(Sec.55A). To elaborate this point, section 48 do not prescribe that 

the capital gain is to be computed on the fair market value of a 

capital asset, but it only prescribes to charge capital gain on the 

consideration received, therefore,  section 55A cannot be used for 

the purpose of computation of capital gain u/s.48 of I.T. Act.   Even 

further, we elaborate that section 55A is meant only to ascertain the 
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fair market value of a capital asset but not meant to determine the 

full value of the consideration received as a result of the transfer 

therefore section 55A  has its own limitation for its operation.   The 

Hon’ble Delhi High Court had taken into consideration the language 

of both the sections and thereupon given a verdict that the events 

under which a reference to a Valuation Officer can be made is like 

the once acquiring in section 45(4) or section 45(1A) of I.T. Act.   

The Court has concluded that since section 48 do not prescribe the 

determination of capital gain on “Fair Market Value”, hence out 

of the ambits of reference prescribe u/s.55A of the Act.  In the 

light of the above discussion as also following the case law cited 

supra, we hereby reject the Ground No.1 of the Revenue. 

 

12.1.     The expression ‘ fair market value’ has also been used in 

respect of ‘cost of acquisition’ where a capital asset became the 

property of the assessee before 1st day of April 1981 as per Section 

55(2)(b) of the Act. For the purpose of computation of Capital Gain 

U/s 48 the fair market value can be taken into consideration in place 

of cost of acquisition and for that purpose the valuation can be 

referred to a Valuation Office. Therefore, this provision further 

strengthen the argument that the Legislature has provided in the 

statute  to determine the fair market value of the cost of acquisition 

but it has not been provided to disturb the sale price with the fair 

market value.  
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13.   Scope of reference u/s.55A vis-avis section 50C of I.T. Act.  

As discussed hereinabove section 50C of the Act is titled as “Special 

provision for full value of consideration in certain cases”.  Meaning 

thereby this section is not applicable to each and every case of sale 

but this is to be applied in respect of those sales instances where 

consideration received is less than the value adopted by the 

stamp valuation authority for the purpose of payment of stamp 

duty in respect of such transfer.   In that situation, for the purpose of 

section 48 of the Act  i.e. computation of capital gain, value so 

adopted by the stamp valuation authority be deemed to be the full 

value of the consideration received as a result of such transfer.  

Meaning thereby the substitution of  full value of consideration  is 

possible, if the disclosed consideration is less than the value 

determined for payment of stamp duty.  It has also been prescribed 

that where the assessee claims that the value adopted by the stamp 

valuation authority exceeds their fair market value or the value so 

adopted by the stamp valuation authority is not  decided by any 

other Court or High Court, then the AO may refer the valuation of 

the capital asset to a Valuation Officer u/s.55A of I.T. Act.   

Therefore the conclusion is that the Act has prescribed that a 

reference u/s.55A can be made for a limited purpose as prescribed 

u/s.50C of the I.T. Act.  Wherever the legislature considered it 

proper, a provision for reference to DVO has been prescribed in the 

Statute, but reference u/s.55A is not prescribed to be applied  in each 

such case merely on the sweet will of the AO.  We can, therefore, 
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hold that if a reference can be made to ascertain the fair market 

value of a property, then wherever this phrase i.e. “to determine 

the fair market value of the property” is used there only the 

recourse of section 55A is possible.   In this context, few decisions, 

namely Jitendra Mohan Saxena 117 TTJ 975/ 305 ITR 62 ( AT)  

(Lucknow) and the decision Punjab Poly Jute Corporation 120 TTJ 

1113 / 313 ITR 178 ( AT) (Amritsar) can also be cited.    It was 

ruled that the scope of section 50C of the Act is in respect of 

arriving at the full value of consideration if it is lower than the 

stamp duty value, then the AO is justified to make a reference 

u/s.55A  to DVO.    In other words, we can thus hold that for the 

purposes of the computation of capital gain u/s.48, a reference 

can be made to DVO only in a situation as prescribed u/s.50C of 

the Act. and not otherwise.   In the light of the above discussion, 

we hereby dismiss ground No.2 of the Revenue. 

 

14. In this regard, we have also examined the provisions of 

Section 142A of the I.T. Act titled as “Estimate by Valuation 

Officer in certain cases”.   This section prescribes that for the 

purpose for making an assessment where an Estimate of the value of 

any investment referred to in section 69, 69B, 69A is required to be 

made the AO may require the Valuation Officer to make an estimate 

of such value and report the same to AO.  Therefore, the area of 

operation and the scope of section 142A is limited in its span i.e. 

only to determine the value of investment in respect of certain 
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assets, such as, bullion, jewellery, valuable articles etc.  In this 

section as well there is no power vest with AO to seek the help of 

Valuation Officer in respect of determination of capital gain 

prescribed u/s.48 of the Act. 

 

14.1. It is very interesting, as also important, to note that with effect 

from 01/07/2010 a clause has been inserted by the Finance Act, 

2010 which says, quote, “of fair market value of any property 

referred to in sub-section (2) of section 56”, unquote.   By the 

insertion of this clause, the scope of valuation U/s 142A has been 

enlarged by including the property referred in section 56(2) to 

determine its fair market value.  Section 56(2) is in respect of certain 

assets, the income from which is subject to tax u/s.56 i.e. under the 

head “Income from other sources”.  The fair market value of the 

properties which generate dividend income, interest income, hiring 

income, etc. can now be determined by the DVO. To remove any 

doubt vide an Explanation annexed to section 56(2), “ fair market 

value” is defined that the value is to be determined in respect of the 

properties in accordance with the method as prescribed under Rule 

11U and 11UA of the I.T. Rules, 1962.   Rule 11UA is in respect of 

determination of fair market value for the purposes of section 56 of 

the property, such as, valuation of jewellery, valuation of 

archaeological collection, drawings, paintings, valuation of shares 

and securities, fair market value of unquoted equity shares and 

securities, etc.   Therefore, the area operation of section 142A is 

Download Source- www.taxguru.in



 

                       ITA Nos.3139 and 3132-3138/Ahd/2009  

Asst.Years – 2006-07 

- 24 - 
 

 

limited in its range  and confined to the provisions of section 69, 

etc. and section 56(2) of I.T. Act.  A conclusion therefore can be 

drawn and it is significant to mention that while inserting a clause of  

valuation for the properties prescribed u/s.56(2), the legislature had 

in its wisdom thought it proper not to include any other kind of 

property within the scope of valuation as per section 142A of the 

Act.  Hence, again a conclusion can be drawn that even the 

provisions of section 142A of the Act, do not subscribe to substitute 

the full value of consideration for the purpose of capital gain u/s.48 

of the Act.  

   

15.      Before we part with, we may like to refer  that  in the case of 

Punjab Poly Jute Corporation 313 ITR  178 (AT)(Amritsar) the 

Respected Co-ordinate Bench has opined that where a property is 

registered at a particular rate, which was adopted for registration 

purpose, then  there was no question  of replacing the valuation 

adopted by the stamp valuation authority with the value determined 

by the Departmental Valuation Officer for the purpose of computing 

the capital gain. Since the stamp valuation authority had accepted 

the consideration declared by the assessee in the sale deed, there was 

no question of once again referring the matter to the Departmental 

Valuation Officer.  Our attention has also been brought on an 

another decision of Hon’ble Delhi High Court in the case of Dev 

Kumar Jain 309 ITR 240 (Del) wherein it was observed that a 

combined reading of section 55A and section 48 shows that when a 
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sale of  property  takes place the capital gains arising out of such a 

transfer has to be computed by looking at the full value of the 

consideration received or accruing as a result of such transfer.  The 

expression “full value of sale consideration” is not the same as “fair 

market value” as appearing in section 55A.  It was held that for the 

purposes  of computing capital gains, there is no necessity for 

computing the “fair market value”.   

 

16. The summumbonum of above legal and factual discussion is 

that section 45 talks about substitution of fair market value with 

the full  value of consideration only in certain special 

circumstances, such as, determination of value of damage as a 

result of flood, riot, accident, fire, etc( Sec.45(1A).  Section 45(4) 

also prescribes that the fair market value be deemed to the full value 

of the consideration in respect of distribution of capital asset on the 

dissolution of a firm.  Certain specific instances have been 

prescribed under the Act and only under those circumstances the fair 

market value can be substituted with the amount of full value of 

consideration.  But as per above discussion, there is no such clause 

of substitution while computing the capital gain u/s.48 of the Act 

and the gain has to be computed on the basis of the “full value of the 

consideration”.  We have also arrived at a conclusion that a 

reference to Valuation Officer u/s.55A of the Act can be made to 

ascertain the fair market value of a capital asset.   We have also 

concluded that section 48 is, therefore, out of the scope of Valuation 
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made u/s.55A because capital gain is to be taxed on the amount of 

consideration received on transfer of asset.  We hereby also opine 

that having regard to the nature of the asset, if the AO is of the 

opinion, that valuation of the capital asset is required, but such 

reference can be made only to ascertain the fair market value, 

therefore, the applicability of section 55A(b)(ii) is also limited one.    

We have read section 50C alongwith these connected sections and 

then arrived at a conclusion that the AO is empowered to refer for 

valuation of a capital asset under specific circumstances as 

prescribed under this section provision of section 50C where he has 

found that the consideration received is less than the stamp duty.  

Whereas in the present appeal there is a finding on facts that the 

consideration is not less than the stamp duty. Admitted factual 

position is that the “Jantri’ rate as per the ‘Stamp Duty Authority’ 

was at Rs.4,500/- and Rs.7,000/- per sq.meter respectively for the 

Plot Nos.161/1 & 181/1; whereas the assessee had sold them @ 

Rs.41,860/- per sq.mtr. Therefore we hereby hold that   the AO was 

not empowered to refer to DVO because as per section 50C(2) the 

AO may refer the valuation of a capital asset where assessee claims 

before AO that the value adopted by the Stamp Valuation Authority 

exceeds the fair market value of the property as on the date of 

transfer.   Due to this reason, the valuation as suggested by DVO 

and the consequential addition as made by the Assessing Officer is 

hereby reversed.   In the result, the view taken by the ld.CIT(A) is 
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hereby upheld and the Ground No.3 raised by the Revenue is  

dismissed.  Resultantly, all the grounds are dismissed. 

 

17.   In the result, all the appeals of the Revenue are hereby 

dismissed.              

 

Order signed, dated and pronounced in the Court on  8
th

 April, 2011. 
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